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Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1)D Responsive to communication(s) filed on . 

2a)D This action is FINAL. 2b)S This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quay/e, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 1-19 is/are pending in the application. 

4a) Of the above claim(s) 3-6.10 and 17-19 is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) M Claimfs) 1.2.7-9 and 11-16 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10)D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1 .121 (d). 
1 1 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-1 52. 

Priority under 35 U.S.C. § 119 

12)D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)D All b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2. Q Certified copies of the priority documents have been received in Application No. . 

3. Q Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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2) O Notice of Draftsperson's Patent Drawing Review (PTO-948) 
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Specification 

Applicant is requested to amend the first line of the specification to refer to the 
claim for priority to PCT/JP02/05639. 

Improper Multiple Dependent Claims 

Claims 10 and 17-19 are objected to under 37 CFR 1.75(c) as being in improper 
form because a multiple dependent claim cannot dependent from another multiply 
dependent claim. See MPEP § 608.01(n). Accordingly, claims 10 and 17-19 have not 
been further treated on the merits. 

Election of Species Requirement 

•This application contains claims directed to more than one species of the generic 
invention. These species are deemed to lack unity of invention because they are not so 
linked as to form a single general inventive concept under PCT Rule 13.1. 
The species are as follows: 

Alkyl glycoside surfactants, polyglycerin fatty acid ester surfactants, sucrose fatty 
acid ester surfactants, and betaine surfactants. 

Applicant is required, in reply to this action, to elect a single species to which the 
claims shall be restricted if no generic claim is finally held to be allowable. The reply 
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must also identify the claims readable on the elected species, including any claims 
subsequently added. An argument that a claim is allowable or that all claims are generic 
is considered non-responsive unless accompanied by an election. 

Upon the allowance of a generic claim, applicant will be entitled to consideration 
of claims to additional species which are written in dependent form or otherwise include 
all the limitations of an allowed generic claim as provided by 37 CFR 1.141. If claims 
are added after the election, applicant must indicate which are readable upon the elected 
species. MPEP § 809.02(a). 

The following claim(s) are generic: 1 and 11. 

The species listed above do not relate to a single general inventive concept under 
PCT Rule 13.1 because, under PCT Rule 13.2, the species lack the same or corresponding 
special technical features for the following reasons: 

The prior art demonstrates that oral care compositions do not always contain at 
least one type of the claimed surfactants, and that certain surfactants have unique 
properties not possessed by the others. See, for example, the machine translation of Japan 
2001-039842, which teaches that sucrose fatty acid ester surfactants are specially able to 
provide compositions capable of gel strength adjustment at low temperatures. 
Accordingly, Japan 2001-039842 is viewed as "destroying the unity" of the instantly 
claimed group of surfactants. 

During a telephone conversation with Mr. Mulcheen on 02/21/06 a provisional 
election was made with traverse to prosecute the species of surfactant "betaine". 
Affirmation of this election must be made by applicant in replying to this Office action. 
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Claims 3-6 are withdrawn from further consideration by the examiner, 37 CFR 1.142(b), 
as being drawn to a non-elected invention. 

Indefiniteness Rejection 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 2, 15 and 16 are rejected under 35 U.S.C. 1 12, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

Claims 2, 15 and 16 the claimed percentage values are unclear because the 
standard for their determination has not been provided. 

Where values can vary depending on the basis for their determination, the claimed 
subject matter may be indefinite. See Honeywell Intl. v. Intl. Trade Commn. , 341 F.3d 
1332, 1340 (Fed. Cir. 2003). (Holding that, where a claimed value varies with its method 
of measurement and several alternative methods of measurement are available, the value 
is indefinite when the claim fails to concurrently recite the method of measurement used 
to obtain it). 

In order to overcome this ground of rejection the examiner recommends inserting 
the phrase "of the oral composition" after each occurrence of the term "weight". 
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Anticipation Rejection 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

1) Claims 1, 2, 11, 12 and 14-16 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Japan 200 1 -039842 (machine translation). . ] 

The text description of Table 5 (see the last paragraph on page 4 of the machine 
translation) discloses an oral care composition comprising 0.01 weight percent 
cetylpyridinium chloride, 2.00 weight percent crystalline cellulose, and mono-oleic acid 
poly glyceryl surfactant. 

2) Claims 1, 2, 7-9 and 1 1-16 are rejected under 35 U.S.C. 102(b) as being 
anticipated by WO 95/34275. 

The prior art discloses oral care compositions comprising 0.5 to 25, preferably 1 
to 10, and most preferably 5 percent by weight crystalline cellulose (page 4, lines 23-25). 
Working example 6 at page 19 discloses a composition containing crystalline cellulose, 
0.1 weight percent hexitidine (a cationic biguanide bactericide), and 4.5 percent 
cocoamido propyl betaine surfactant. Other preferred cationic bactericides include the 
biguanide chlorhexidine, and the quaternary ammonium salt cetyl pyridinium chloride 
(page 11, lines 3-8). 
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Correspondence 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Frederick Krass whose telephone number is (571) 272- 
0580. The examiner can normally be reached on Monday through Friday from 9:30AM 
to 6PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Marschel Ardin, can be reached at (571) 272-0718. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through Private PAIR only. For 
more information about the PAIR system, see http://pair-direct.uspto.gov. Should you 
have questions on access to the Private PAIR system, contact the Electronic Business 



Center (EBC) at 866-217-9197 (toll-free). 



Frederick Krass 
Primary Examiner 




